' : i
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MpMBAJ, BENCH NAGPUR
|

i

ORIGINAL APPLICATION NO. 592 OF 2016
|

| DISTRICT : NAGPUR
i : .
|

| «
Shri Diwakar s/o Marotrao Bhutekar,
Aged about 67 yeiars,

| .
R/o : Plot no. 8, Mire Layout,

)
)
Retd Government servant, )
_ )
Nandanwan Road, Sakkardara, )

)

Nagpur. ...Api)licant

1
|
VERSUS

|
1.  State of Maharashtra,
Through its
Public Health Department,
Mantrélaya, Mumbai 400 032.

2. The Director of Health Services

Principal Secretary,

St. Georges’ Hospital Compound,
Arogya Bhavan, M.S,

—~— e e e e’ e’ e Seem

Mumbai . ..Respondents

Shri D.M Kakani, learned Advocate for the Applicant.

Shri P.N Wajurkar, learned Presenting Officer for the
Respondents.
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CORAM : Shri Raij Agarwal (Vicef-Chairman( (A)
Shri J.D Kulkarni (Vice-Chairman) (J)

DATE : 25.04.2017

PER : ShriiRajiv Agarwal (Vicej—Chairman( (A)
"ORDER
1. Heard Shri D.M Kakani, learned Advocate for the

Applicant and Shri PN Wajurkar, 1eaj:ned Presenting
Officer for the Respondehts. |

2. This Original Apjplication has been filed by the
Applicant challenging the Memorandum dated 3.10.2015
as well as charge sheeﬁ dated 20.3.2006 issued by the

Respondent no. 1. The Applicant is also seeking
pénsionary benefits frorﬁ the date of his ﬁsuperannuation,
which is 30.11.2007. -

3. Learned Counisel for the Applicant argued that
the Applicant had Seen treated linfairly by the.
'R_espond‘ents in an ea;‘lier Departmeﬁtal Enquiry, in
which the Applicant wds placed under suspension w.e.f
24.12.1998. He was reinstated in éewice ;afte‘r the
Applicant filed O.A ho 74 /2001 before this Tribunal and
this Tribunal ordered h1s reinstatemen%c} by ordér dated
10.7.2001. The Applicjant was ultimat;elyéxoﬂerated of
all charges in the D.E ?WhiCh was starf.ed on 18.8.1999
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nspended on2 4.12.1998, by order
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nsel for the Applicant stated that
n superannuation on 30.11.2007.
emorandum was issued to the
ded a charge sheet. It was alleged
ollusion with Dr P.N Khedkiar has
1 Rs. 6,89,057/- from the Personal
aused a loss of Rs. 2,91,342/- to
rmed Counsel for the Applicaht
2dger Account is maintained by the
is the Drawing and Disbursing
ccount. Dr. Khedidar has admitted
Enquiry (D.E) before the Enquiry .
le Drawing and Disbursing Officer
he Applicant had played no role in
uiry Officer has held in his report
the charges no 1 & 2 were not

plicant and charge no. 3 was held

The charge no. 3 is ‘regarding

sh. This is just an irregularity but

y loss to the Government were held

The Applicant was 'given a

26.6.2009 to give his say on the
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nd has given a final notice dated
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- his pension may not be cut by 25% and Why a sum bf
Rs.1,46,767/- should .%not be recovéred from him.
Learned‘ Counsel for tjhe Applicant ai_“gued ‘that this
Memorandum dated 3.10.2015 is illegal. If the
Respondent no. 1 did not agree with thp findings of the
Enquiry Officer, the shdw cause notice ;ﬁto the Applicant ‘
should have mentioned the | tentative treasons for the
same. - He relied on thje_ judgment of _Honble ‘Supreme
Court in the case of YO(j?rINA’lPH D. BAGADE Vs. STATE |
OF MAHARASHTRA & ANOTHER }199?9 SCC (L & S)
1385.

4. ~ Learned Prespnting; Officer (P.O) argued on
behalf of the Respondents that the Applicant has
challenged Memorandum dated 3.101,2015 and the
- charge sheet dated 20.3.2006. Hovwever, the Applicant
was fully involved in Witndrawing money from PLA of Civil -
Surgeon, Wardha, as he was| the Administrative Officer.

Inadmissible items ‘Were; purchased Witnout‘ the approval

of Deputy Director of Health S

theréfore, fully liable td reimburse the Government for

loss caused by him and punishment has been rightly

ervices, Nagpur. He is,

imposed upon him.

S. We must expiress our ~dissati§faction with the
affidavit in reply filed on behalf of theé R\espon‘dents on
14.2.2017. It is filed by the Chief Administrative Officer
in the office of the Deputy I)irectt)r of Héalth Services,
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tion against the Applicant is being
nt no. 1, i.e. the Secretary to the
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follows:-
Charge no. 1 Not proved (page 145)
- Charge no. 2 Not proved (page 147)
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the Government, if bills are

0. ~ The other issﬁ,le is the action ;on the report of

- the Enquiry Officer taljien_ by the Respondent no. 1.
Under Rule 9(2) of the Maharashtra Civil Services

(Discipline & Appeal) Rules,
Authority does not agree with
Officer, a copy of the rjeport
together with its own tentativ

with the findings of the Inqui

to be sent to the Govetnmex

1979, if %the Disciplinary
the findings of the Enquiry
of the Inquiring Authority
e reasons for disagreement
ring Authoirity are required

1t servant. In YOGINATH

BAGDE’s case (supra), the Hon.

that:-

Supremze Court has held

“Difficulties have arisen in all those cases in which
the enquiring authority has recorded a positive
finding that the chargeé were not established and
the delinquent officer ‘was recommended to be

~exonerated, but the disciplinary authorlty disagreed

with those fmdmgs angl recorded its own finding
that charges were estabhshed and delinquent officer
was liable to be pumshed ‘The dlfflculty relates to
the question of giving an an opportumty of hearing to

the delinquent offlcer at that stage

Hon’ble Supreme Court held that an opportumty of being

heard has to be given 1n such a case.

In the present

case, the Respondent nq. 1 simply forwa;ded the report of

Enquiry Officer by Memorandum dated 26.6.2009,This

clearly implies that the Disciplinarj Authority has
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9. This

accordingly. The

the pensionary
pension from 1.1
from the date of

costs.

sd/-

J.D KULKARNI
(VICE-CHAIRMA
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Original  Application is allbwed
Respondents are directed to release all
dues| of the Applicant including full
2.2007 within a period of three months

this order. There will be no order as to

sd/- )

JIV AGARWAL

N) (J) (VICE-CHAIRMAN)(A)

Date : .04.2017

Place : Nagpur
Dictation taken

H:\Anil Nair\Judgments\201

by

: A.K 'Nair

7\April 2017\MAT Nagpur Bench orders\OA

592.16 Seeking pensionary benefits DB.Nagpur, 04.17.doc
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